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1971 REFORMS TO MEXICAN PENAL CODES
L. KOS-RABCEWICZ-ZUBKOWSKI*
INTRODUCTION
On December 29, 1970, drafts of two amendments were submitted to
the Congress of the United States of Mexico through separate bills:
a. To the Penal Code for the Federal District and Territories;
and
b. to the Code of Penal Procedure for the Federal District and
Territories.
These bills, with subsequent additions and amendments, were adopted on
February 12, 1971 and February 17, 1971 respectively, and published in
the Diario Oficial of March 19, 1971, together with the amendment of
Art. 538 of the Federal Code of Penal Procedure, the latter adopted on
February 19, 1971.' All the amendments came into force sixty days after
publication in the Diario Ojicial.2
The United States of Mexico is composed of twenty-nine states, the
federal district and federal territories.' The Constitution of the United
States of Mexico provides that each of the States has jurisdiction in penal
law except with respect to offenses reserved for federal tribunals.4 There-
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fore, each of the States has its own penal code. There is also a Penal Code
for the Federal District and Territories which applies:
a. In the Federal District and Territories to offenses within the
jurisdiction of the penal tribunals of common law not re-
served to federal tribunals;5 and
b. in the entire Mexican Republic to offenses within the juris-
diction of federal tribunals.6
Codes of various Mexican States show the influence of the Federal Code.
7
Jurisdiction not expressly reserved to federal officials remains with the
officials of the States.8
Each of the Mexican States also has a separate code of penal pro-
cedure. While there is only one federal penal code, federal penal pro-
cedure is regulated by two separate laws. One, the Code of Penal
Procedure for the Federal District and Territories applies only to tribunals
of the said territorial units, and in a parallel way to codes of penal pro-
cedure in each of the Mexican States.9 The second, the Federal Code of
Penal Procedure,10 applies to federal tribunals in the entire Republic of
Mexico.1
THE PENAL CODE
Introduction
In the expos des motifs for the revision of the Penal Code for the
Federal District and Territories, it is stated that such revision results from
humanitarian and technical considerations, and that it aims at social re-
habilitation of the delinquent. 12
Complaint o1 the victim indispensable for prosecution
of certain non-intentional offenses
The Penal Code of the Federal District and Territories (henceforth
the Penal Code) distinguishes between "intentional" and "non-intentional"
offenses. 13 It also calls the latter "offenses by imprudence" (imprudencia)
and explains that imprudence is a lack of foresight (imprevisidn), negli-
gence (negligencia), lack of skill (impericia), lack of consideration (irre.
flexiin) or carelessness (descuido), when the ensuing damage is the same
as that resulting from an intentional offense.14
Article 62 provides for the prosecution of non-intentional offenders
who cause minor damage to property, only upon complaint of an interested
party. The amendment raises the limit of damages from 500.00 pesos
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(U.S. $40.00) to 10,000 pesos (U.S. $800.00) and the maximum fine from
1,000 pesos ($80.00) to the amount corresponding to the damages caused
by the offender plus indemnification to the victim. This sanction by fine
and indemnification is extended to all non-intentional offenses resulting
from traffic accidents, without any limit as to the value of the damages
to the property. Prosecution upon private complaint also exists only in
the case of bodily injuries resulting from traffic accidents which do not
imperil the life of the victim" even if causing a permanent noticeable
scar on the face."6
Prosecution upon private complaint only, both in cases of bodily
injury and damages to property, does not apply when the person pre-
sumably responsible was in a state of drunkenness, under the influence of
drugs, or other substances having similar effects. Furthermore, the pro-
visions of Art. 62 do not apply to offenses committed within the railway
or electrical transportation system, ships, aircraft or any other means of
federal public service transportation.
Substitution and commutation of sanctions
The expos des motifs of the draft bill states that considering that
short duration imprisonment represents:
a. The danger of moral, or rather immoral "contamination"
from contact in prison with hardened criminals, and
b. a hardship to the dependents of the convicted person,
the reform provides for a broader use of fines in lieu of prison terms.17
Thus, in the case of first offenders, the judge will be able to impose
a fine instead of sentencing to "imprisonment not exceeding one year"
(previously six months.) The new text requires the judge to state the
grounds for such action, taking into account the personal circumstances
of the convict, the motivation behind conduct, and the circumstances sur-
rounding the offense. The last two requirements were included in the
previous text of the Code."8
The present amendments also consider the victim, often neglected in
the penal codes and even more so in practice.1 9 In order to have the
punishment of imprisonment commuted to a fine, the convicted person
shall:
a. Provide for the reparation of the damages caused by him, or
b. furnish a guarantee, to be determined by the judge, assuring
that payment will be made within a specified period of time.
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The latter alternative may enable the person convicted to save sufficient
money from his salary or other income to make the necessary payment.20
This is a welcomed broadening of the previous wording of Art. 76 which
simply required indemnification and did not provide for a delay in the
payments.
In the expos! des motifs it is stated that experience should show
whether the commutation of imprisonment to a fine should be extended to
other types of delinquents in future legislation.
It seems that a delinquent convicted of an offense of one type and
who subsequently commits an offense of a different type (e.g. the first
offense of a sexual type,21 and the second against property,) 22 can be
considered a candidate for the commutation of the punishment from
imprisonment to a fine, although he may not be a first offender. It is
suggested that recidivism should rather be considered within one category
only. A delinquent who commits two offenses, each of a different nature,
may still be an occasional offender.
The bill refers to the Department of Social Prevention under the new
name of Direcci6n General de Servicios Coordinados de Prevencin y
Readaptaci6n Social (Office of Coordinated Prevention and Social Re-
habilitation Services and henceforth Direcci6n General.) However, except
for this change, it retains the provisions of Art. 75 of the Penal Code.
Art. 75 also enables the Direcci6n General to modify the sanctions so long
as their essence is maintained if the person convicted establishes that he
cannot comply with certain aspects of the sanctions because of age, sex,
health or physical condition.
The expos6 des motifs for the bill amending the Code of Penal Pro-
cedure for the Federal District and Territories, states that all legislative
changes shall remain without effect if not supported by preventive and
enforcement structures prescribed by modern criminal policy.23 For this
reason, the name of the Departamento de Prevenci6n Social (Department
of Social Prevention) has been changed to Direccidn General de Servicios
Coordinados de Prevenci6n y Readaptaci6n Social. The Direcci6n General
shall not only direct and regulate social prevention of delinquency in the
Federal District and Territories and control the enforcement of the puni-
tive action of federal convicts as at present, but, in the future, shall also
furnish pertinent orientation and facilitate the establishment and mainte-
nance of institutions for the handling of convicts throughout the Republic.
The drafters of the motifs made every effort to state unequivocably, that
the new Direccign General will not affect the sovereignty of the Federated
Mexican States and that it will act exclusively through agreements with
1971 REFORM TO MEXICAN PENAL CODE
such States. The new goal is to assure adequate coordination based on
sound techniques, permitting the development of the preventive policies
and the enforcement of judgment policies on a national scale.2 4
Work o/ inmates and reduction of term
The new version of Art. 81 reaffirms the obligation of all inmates to
work. It introduces, however, an important incentive by providing that
sentences of deprivation of liberty shall be shortened by one day for each
two days of work, subject to the following conditions:
a. That the inmate maintain good conduct,
b. that he take part regularly in educational activities organized
in the institution, and
c. that he otherwise give proof of his social rehabilitation (this
last condition is essential for the reduction of his term).
All sentences shall mention this new right.
Article 82 states that inmates shall pay the cost of their clothing and
food in the institution from the fruits of their work. The balance shall be
divided as follows:
a. 30% for reparation of damages caused by the offense,
b. 30% for the support of the inmate's dependents,
c. 30% to create the inmate's savings fund, and
d. 10% for the inmate's petty expenses.
This last item was added by the last amendment, which decreased from
40% to 30% the part previously alloted to indemnification. This should
constitute an additional incentive for the inmate to work.
Should either or both items a and b be inapplicable or previously
covered, the balance shall be proportionally divided among the remaining
items, except that the part for petty expenses shall remain unchanged.?S
Parole
The bill modifies the provisions on parole (libertad preparatoria.)
A distinction is made between intentional and non-intentional offenders.
The new wording of Art. 84 of the Penal Code provides that, on the
basis of the report referred to in the Code of Penal Procedure, parole may
be granted to an inmate who has served three-fifths of his term in the
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case of intentional offenses, or one half of his term in the case of non-
intentional offenses.26 Previously there was no such distinction and parole
was limited to those who had been deprived of their freedom for more
than two years and who had served two-thirds of their term. The require-
ments for the granting of parole are:
a. That the convicted offender observe good conduct while serv-
ing his term;
b. that an analysis of his personality shows that he is rehabili-
tated and will not commit new offenses;
c. that he has made reparation or that he undertakes to make
reparation for the damages caused by him in the manner,
form and within the time limits established in his case.
The Direcci'n Ceneral may grant parole,27 subject to the following
conditions:
a. That the convicted offender reside or, where appropriate, ab-
stain from residing in a specified place, and that he keep the
authorities informed as to his changes of residence. In deter-
mining the place of residence, the possibility of employment
and the fact that such a place will not hinder his rehabilita-
tion, will be taken into account;
b. that if he lacks the necessary means of support he will engage,
within a specified period of time, in gainful employment,
artistic activity, industry or any other lawful occupation;
c. that he abstain from the excessive use of alcoholic beverages,
drugs or any other substances which may have similar ef-
fects;
d. that he submit to the orientation and inspection measures pre-
scribed, and to the supervision of an honorable member of the
community who will agree to report on his conduct and in-
sure his availability whenever required.21
Art. 85 as amended eliminates the denial of parole to those convicted
of:
a. The kidnapping of a child, and
b. the corruption of minors.
It retains, however, the denial of parole to:
a, Habitugl offenders, and
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b. those convicted of drug offenses detrimental to health.
The possibility of parole has been extended to "primary recidivists"
(offenders convicted of a second offense.)
There is a strong sector of the public which claims that parole should
be made available to all inmates; otherwise they are left without proper
aid in the form of mandatory counselling and supervision after their re-
lease from prison.
It seems obvious that recidivists and habitual criminals need a more
strictly enforced supervision and orientation after their release than other
delinquents (unless they are considered to be beyond rehabilitation in
which case they should be detained by the application of security measures
in order to protect society.) In Mexican penal legislation, as in the vast
majority of other states, the mandatory aid given by the Patronato de Reos
Libertados to persons released from prison is limited to parolees and to
those under a suspended execution of sentence. It is not given to those who
have been released at the end of their terms.2 9
The new Art. 87 of the Penal Code provides that parolees shall be
under the custody and supervision of the Direccidn General.
The new bill modifies the provisions on revocation of parole. Such
revocation shall apply if:
a. The parolee does not comply with the stipulated conditions of
the parole except when, instead of executing the sentence, the
judge gives a reprimand and warning (apercibimiento), to
the effect that if the parolee fails to comply with any of the
conditions stipulated the parole will be revoked, 0 or
b. the parolee is sentenced for a new intentional offense by a
judgment subject to execution. In this case revocation is
mandatory, but if the parolee commits a new non-intentional
offense then, depending on the seriousness of the new offense,
the parole may be either revoked or continued by the desig-
nated authority which is required to document its action. Acts
resulting in penal proceedings during the period of parole
toll the time of prescription (statute of limitation) applicable
to the extinguishment of sanctions.
It is suggested that discretion as to the revocation of parole could be
extended to cases where the parolee commits a new intentional offense of
a type different from that for which he was initially convicted (e.g. a
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subsequent offense against health where the initial offense was one concern-
ing property).
* Mexican legislators did not extend the possibility of the granting of
parole to the extent shown in several recent legislative acts in other
countries.
Thus the Swedish Penal Code of 1962, in force since January 1, 1965,
provides for mandatory parole for all persons condemned to imprisonment
for a period of not less than six months, after serving five-sixths of their
term." The release occurs no matter how the prisoner has behaved in the
institution. The idea behind this rule is that the convicts can be placed
under supervision and subject to the threat that they can be returned to
the institution to serve the balance of their sentence, unless they behave
well during parole. After-care, together with the power to bring pressure
to bear on the parolee, has been regarded as the more advisable.3 2 Obvi-
ously, the inmates who showed poor progress in their rehabilitation during
imprisonment needed assistance after discharge, even more so than those
considered to have been well adjusted to prison life and as such traditional
candidates for parole. Further, the Swedish Penal Code also allows for
discretionary parole for all persons sentenced to a fixed term of imprison-
ment after serving two-thirds but not less than four months of the term.
This latter discretionary parole may be granted if it seems favorable for
the social rehabilitation of the person convicted. 3
In England, all prisoners serving fixed sentences become eligible for
parole after serving one-third of their sentence, subject to a minimum of
one year.3 4 This is intended to benefit prisoners who seem likely to respond
to a period of controlled liberty in the community, under the supervision
of a probation officer, instead of completing their sentences in prison) 5
The Canadian National Parole Board may grant parole to an inmate
subject to the terms or conditions it considers desirable. Parole may be
granted if the Board considers that:
a. The inmate has derived the maximum benefit from imprison-
ment;
b. the reform and rehabilitation of the inmate will be aided by
the granting of parole, and
c. the release of the inmate on parole would not constitute an
undue risk to society. 6
In Canada the term of imprisonment normally served before the
granting of parole is as follows:
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a. Where the sentence of imprisonment is not a sentence of im-
prisonment for life, or a sentence of preventive detention,
one-third of the term of imprisonment imposed, or four years,
whichever is the lesser, but in the case of a sentence of im-
prisonment of two years or more to a federal institution, at
least nine months;
b. where the sentence of imprisonment is for life, in principle,
seven years (minus the time spent in custody from the day on
which the inmate was arrested to the day the sentence was
imposed) .37
However, the Parole Board may grant parole to an inmate before he
has served the above mentioned portion of his sentence) s
A person who is serving a sentence of imprisonment, to which a sen.
tence of death has been commuted, or a person upon whom a sentence of
imprisonment for life has been imposed as a minimum punishment, shall
serve the entire term of imprisonment, unless the federal government directs
otherwise upon the recommendation of the Board. 9
Suspended sentence
The new bill modifies Art. 90 of the Penal Code, dealing with sus-
pended sentence (condena condicional).
When sentencing, the judge or the court, as the case may be, may,
upon petition of the party or ex officio, suspend the execution of punish.
ment if the following conditions coexist:
a. That the sentence of imprisonment does not exceed two years;
b. that the offender, who is incurring an intentional offense for
the first time, has observed good conduct before and after
commission of the offense;
c. that his personal history or honest way of life, as well as the
nature of the offense, including its characteristics and motives,
warrant the presumption that he will not commit a second
offense.
In order to obtain a suspended sentence the person convicted shall:
a. Provide the necessary guarantee or abide by the pertinent
measures established to insure his appearance before the
authorities when required;
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b. undertake to reside in a specified place which he must not
leave without authorization from the supervising authority;
c. exercise, within the period granted to him, a lawful profes-
sion, office, artistic activity or other occupation;
d. abstain from the excessive use of alcohol and from the use of
drugs having similar effects, except by medical prescription;
e. make reparation for the damages caused by him.
When, because of his personal circumstances, he cannot make reparation
of damages immediately, he shall post bond (caucidn) or submit to meas-
ures which the judge or the court will consider sufficient to insure compli-
ance within a specified period of time.40
The suspension applies to prison terms and fines. The judge or the
court shall decide, at its discretion, as to the suspension of the execution
of other sanctions. 4t
Convicted persons benefiting from the suspension of execution of
sentence shall be informed as to the provisions of Art. 90 of the Penal Code.
Compliance with this requirement should be noted officially. However,
non-compliance with such official action shall not obviate the application
of the dispositions of Art. 90.42
Convicted persons benefiting from a suspended sentence shall remain
under the custody and supervision of the Direccion General.
43
Should the convicted person not be tried and found guilty of a new
offense during the three years following the date on which the sentence
became executory, the initial sanction shall be considered extinguished.
Otherwise, the initial sanction shall be executed and the person convicted
shall be considered a recidivist insofar as the second sentence is concerned.
In the case of a new non-intentional offense, the competent authority will
consider the evidence and decide whether or not to implement the pre-
viously suspended sanction. 44
Whether intentional or non-intentional, offenses leading to a new trial
interrupt the three-year period. 45
Should the person convicted fail to comply with his undertaking, the
judge may order the execution of the suspended sanction, or reprimand
him with a warning that if he fails again to comply with any of the condi-
tions stipulated the sanction will be executed. 46
In case a surety or bondsman (flador) is appointed to guarantee
compliance with the conditions imposed on the convicted person, the obli-
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gation of the former shall expire six months after completion of the three-
year period mentioned above, provided the delinquent does not commit an
act which leads to a new trial which results in a conviction. When the
surety has grounds to relinquish his obligation he shall communicate such
grounds to the judge. Should the judge consider them to be justified, he
shall request the offender to furnish a new surety within a specified period,
and warn the delinquent that if he fails to do so, the suspended sanction
shall be executed. If the surety dies or becomes insolvent, the offender
shall inform the judge; otherwise, the sanction will be executed.47
When the defendant considers that he meets the requirements for a
suspended sentence and that he is in a position to comply with other
requirements, but when either by omission on his part or of that of the
tribunals, he was not granted a suspended sentence at the time of sentenc-
ing, he may apply for such a suspension by instituting the proper action
incidental to the main action, before the judge who sentenced him.4"
The reform of 1971 did not introduce probation as a substitute for
another punishment but a similar effect may result from the suspended
execution of punishment. The latter possibility is limited to first offenders
in the case of intentional offenses for which they have been sentenced to
imprisonment for a period not to exceed two years. Thus, the Mexican
federal courts cannot suspend the execution of the sentence and provide
for probation in the case of an offender who has committed a second inten-
tional offense even if the first offense was of a completely different nature.
This differs from certain current laws which leave the application of sus-
pended execution of sentences and probation largely to the judgment of the
court.
Thus, according to the Canadian Criminal Code, as amended on May
14, 1969, where an accused is convicted of an offense, and taking into
consideration his age and moral character, the nature of the offense and the
circumstances surrounding its commission, the Court may:
a. In the case of an offense other than that for which a minimum
punishment is prescribed by law, suspend sentencing and
direct that the accused be released upon the conditions pre-
scribed in a probation order; or
b. in addition to fining the accused or sentencing him to im-
prisonment, whether in default of payment of a fine or
otherwise, for a term not exceeding two years, direct that the
accused comply with the conditions prescribed in a probation
order. 49
LAWYER OF THE AMERICAS
CODE OF PENAL PROCEDURE FOR THE
FEDERAL DISTRICT AND TERRITORIES
Introduction
The expos des motils introducing the bill which amends the Code of
Penal Procedure for the Federal District and Territories states that the
amendments aim to simplify the procedure. The amendments are intended
to expand the principles of oral procedure, of concentration of the trial
and of expeditious handling of cases. 50
Summary procedure
In the third title of the Code--"Trial"-Chapter I was completely
replaced by new provisions on "Summary Procedure," 51 and Chapter II was
renamed "Ordinary Procedure" and replaced almost in toto by new pro-
visions.52
Summary procedure is applied in the case of offenses punishable by a
maximum of five years imprisonment. 53 Summary procedure is character-
ized by shorter procedural delays (statutory periods for filing proceedings,
etc.). It favors concentration of the trial and oral procedure at the main
hearing. It should be noted that in cases where the representative from the
Attorney General's (public prosecutor's) office or the attorney for the
defense are absent from the main hearing, disciplinary measures may be
applied. In such cases the hearing shall be postponed for a period not
exceeding eight days.
Should the public prosecutor fail to appear on the second date sched-
uled for the hearing, the hearing shall proceed in his absence. In case of
a similar absence of the attorney for the defense another attorney shall be
appointed ex officio. However, in such case, the accused is free to choose
another attorney among those present in the courtroom. The newly ap-
pointed attorney is granted an additional period in which to prepare the
defense. 54
One-judge courts
The new amendments abolished the penal courts composed of three
judges and have replaced these with one-judge tribunals.55 In the motifs
for the bill it is stated that this innovation allows for integral development
of the trial before the same judge, thus assuring procedural immediacy
and a better individualization of punishment. It also aims to accelerate
the administration of justice.56 To facilitate the latter, the jurisdiction of
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Minor Judges and Justices of the Peace has been extended to offenses
punishable by a maximum fine of 200.00 pesos (U.S. $16.00) and/or one
year in prison. 57
Oral procedure
The present reform provides that various proceedings may be carried
out orally during the main hearing and requests the presence of the
parties concerned at such hearing.58 In principle, such a hearing shall be
completed without interruption during the course of one day. 59
Freedom with recognizance previous to trial
In cases of non-intentional offenses resulting from vehicular traffic
(except when the offender abandoned the injured victim), the offender
shall not be detained before trial if he supplies sufficient guarantee to
assure his appearance and payment of damages.60
The possibility of freedom with recognizance has been extended to
offenders suspected of offenses punishable by a maximum of two years
imprisonment (previously six months), who have resided in the same
place at least one year (previously two years).61 Other conditions having
remained unchanged, the present requirements are:
a. That the offender has a permanent and known domicile
within the jurisdiction of the trial court;
b. that he has resided in the same domicile for at least one year;
c. that in the opinion of the judge there is no fear that he will
default;
d. that he undertakes to appear when required;
e. that he is a first offender; and
f. that the crimes carry a maximum sentence which will not
exceed two years of imprisonment.6 2
Other amendments deal with parole and the newly widened role of
the Direccin General, a body which supervises the execution of punish-
ment by prison and parole.63
FEDERAL CODE OF PENAL PROCEDURE
The amendment to the Federal Code of Penal Procedure repeats the
provisions of Art. 90 (X) of the Penal Code for the Federal District and
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Territories allowing the defendant to apply for conditional suspension of
execution of the sentence even after the judge rendered an enforceable
sentence." Previous wording did not allow such a petition.
CONCLUSION
The recent Mexican amendments extended the possibility of applica-
tion of measures other than deprivation of liberty namely by providing for
a wider use of:
a. Fines combined with reparation of damages;"5
b. suspension of the execution of sentence; 66
c. parole; 67
d. reduction of the term of imprisonment by one day for each
two days of work of the inmate.68
The 1971 amendments 69 conform to the essential idea of the Mexican
Penal Code for the Federal District and Territories that the duty of the
offender to indemnify the victim of his offense is not of a private or civil
law nature, but that the sentence condemning the offender to effect such
an indemnification is a penal law sentence in the same manner as a
sentence calling for a fine.7
Several of the amendments only apply to:
a. Non-intentional offenses;71
b. first offenders;72
c. first intentional offenders (even when they previously have
committed non-intentional offenses).71
The changes in procedure bring the Mexican trial closer to the "day
in court" concept and show the trend towards facilitating the individuali-
zation of the sanctions to be applied by the judge who follows the case
from its commencement in court.
The ideas of:
a. Prevention;
b. more efficient rehabilitation of the offender; and
c. protection of the dependents of the convict
are the underlying grounds for the broadened tasks of the Direcci6n Gene.
ral de Servicios Coordinados de Prevenci6n y Readaptaci6n Social.74
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